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FOUR GERMAN JURISTS. III. 

Bruns, Windscheid, Jhering, Gneist. 

VI. 

BEFORE Jhering opened his attack upon abstract jurispru- 
dence, he had acquired a reputation that extended far be- 
yond the boundaries of the fatherland by his great work upon 
the Spirit of the Roman Law in the Different Stages of its 
Development. As a study of the evolution of the Roman law, 
the work may be regarded as a product of the impulse to 
historical investigation given by Savigny, and in the catalogues 
of the booksellers it is usually ranged among the works on 
Roman legal history; but in its spirit and method this book 
represented, as we have already noted, 1 a reaction against the 
purely national view of legal evolution held by Savigny and his 
school, and it bore little resemblance, in its general plan or in its 
details, to any previous history of the Roman law. 

It emphasized the universal side of legal evolution, and found 
the significance of the Roman law in the great place which that 
law occupies in the legal history of the world. It discarded 
the periods commonly recognized by writers on Roman legal 
history, and substituted three "stages": the pre-Roman or 
Indo-European, the national Roman, and the universal Roman. 2 
In the first volume (Introduction and Book I), Jhering under- 
took to show what the Romans brought with them into their 
separate national life. In the remainder of the work he meant 
to show what they made of their heritage, and with what rich 
interest they gave it back to the world. In the three additional 
volumes which he completed he carried out but a small portion 
of the original scheme. He did not even finish his second 
" book " on the " specific Roman system " (ius civile). Its first 
"section" (Abschnitt), on the "general characteristics of the 

1 Political Science Quarterly, X, 669, 675-678. 

2 Geist des romischen Rechts, I, 81-85. 
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system," extended through the whole of the second and third 
volumes * and nearly through the fourth volume. 2 Its second 
"section," which was to deal with the special rights recognized 
in the older private law, was carried only so far as was neces- 
sary to complete the discussion of the general conception of a 
right, 8 and there the work stopped. As we have already seen, 4 
the examination of this special question carried him out of 
legal history into legal philosophy and eventually into sociology. 
The Spirit of the Roman Law was left unfinished that he might 
write his Teleology of Law, and this, in its turn, so grew upon 
his hands that it was never finished. 

The proposed third book of the Spirit of the Roman Law, 
which was to have treated of the development, by the Romans, 
of a general system of private law for the entire ancient world 
(ius gentium), and in which the characteristics of this universal 
law were to have been examined, was accordingly never begun 
— a fact which no admirers of Jhering can more keenly regret 
than those whose privilege it was to hear his lectures upon 
Roman legal history at Gottingen, and who therefore know, in 
part at least, how fresh and suggestive would have been his 
treatment of this period. 

The Spirit of the Roman Law is a work so much better 
known than any of his other writings (except, perhaps, his 
Struggle for Law), and so much has been written about it, that 
it is hardly needful to do more than indicate in what respects it 
marked an epoch in legal historiography. It was one of the first 
important attempts to apply to the study of legal evolution the 
method of comparison. In describing the "original elements " 
of the Roman law he thus gave the world a treatise on primitive 
law in general. In describing the Roman conceptions of liberty 
and equality, and the way in which these were realized in the 
national law, the comparison with other systems was so em- 
ployed as to make this second volume an important con- 
tribution to the philosophy of law. The discussion, in the 

1 Designated as Part II, Divs. i and 2. 

2 Part III, Div. 1. 

3 Cf. Political Science Quarterly, X, 691, 692. 

4 Ibid., XI, 290. 
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following volumes, of the technique of the Roman law and the 
methods of the early Roman jurists broadened, in like manner, 
into a discussion of the function and the methods of all technical 
jurisprudence. The problems which he set before himself in 
his Teleology are not more universal, nor are they treated in any 
broader way, than those which engrossed him in the earlier 
work. 

The point of view from which the work was written and the 
method employed make it unique among histories of the Roman 
law. All that is peculiarly national in the Roman law — all that 
is not found in other systems and cannot be utilized for compari- 
son — had for Jhering but a secondary interest. Numerous 
facts that are set forth in the briefest compendiums of Roman 
legal history are therefore not even alluded to in these four vol- 
umes. These facts appear in the ordinary compendium because 
they facilitate the comprehension of the law books of Justinian ; 
they were ignored by Jhering because the matters they illumi- 
nate are not matters of universal human interest. The ordinary 
legal historian, as Jhering himself said, regards history as the 
handmaid of dogmatics. 1 Jhering's mode of writing legal 
history, as Windscheid indicated years afterwards in his in- 
augural address as rector of Leipzig University, takes the sub- 
ject out of legal science in the strict and usual sense, and 
makes it culture-history. 

It is of interest to compare Jhering's work in primitive law 
in the first volume of the Spirit with the independent and 
nearly contemporaneous work of Henry Sumner Maine. Both 
of these men used the comparative method, and both wrote 
from the point of view of the social historian rather than from 
that of the legal historian. Both worked with a narrower basis 
of induction — with less knowledge of primitive law — than 
their successors in the same field, and the theories of each 
have been largely modified by later investigations ; but both 
possessed a literary gift, a charm of style, that won for them 

1 Geist des romischen Rechts, I, 59, note. Cf. Entwicklungsgeschichte des 
romischen Rechts (1894), Einleitung, p. 9 : legal history is " the Cinderella in the 
house of the law, tolerated there only because she carries wood and water for the 
household." 
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a wider circle of readers than any of their successors have yet 
obtained. 

Of early Roman law Maine knew something, but far less 
than did Jhering. Of Hindoo law Jhering knew far less than 
did Maine. Of English law Jhering knew little : I do not think 
that he read English with any ease. But through the labors of 
the Germanists Jhering had at his command a knowledge of 
early Teutonic law, of which the English law is but a trans- 
planted shoot, that far outweighed Maine's advantage in his 
knowledge of early English law. In reality, then, the only 
advantage that Maine had over Jhering was his greater knowl- 
edge of the laws of India. And it may be seriously ques- 
tioned whether, for the study of Indo-European beginnings, 
this was not really a disadvantage. Maine clearly believed that 
the customs and conceptions revealed in the oldest literature of 
India were, if not precisely primitive, at least more primitive 
and closer to the common starting-point of the Indo-European 
peoples than the earliest known customs and conceptions of the 
Teutons or Slavs. We are inclined to think to-day that the 
reverse is true — that the social relations of the Hindoos, at 
the moment at which their institutions first become clear to us, 
had developed along lines largely foreign to the oldest Aryan 
life; and that their civilization had become far more complex 
and artificial than that of the wandering ancestors of the great 
European nations. It was-the influence of the Hindoo law that 
led Maine to assert the really primitive character of that house- 
hold organization which he found in India and also in early 
Rome — an assertion now questioned by the majority of inves- 
tigators — and to develop the entire political organization of 
the Indo-European peoples, the whole sacerdotal system, the 
administration of criminal and civil justice and the resultant 
formulation of criminal and civil law, gradually and smoothly, 
without break or jar of innovation, from the one fact of the 
household authority of the paterfamilias. 

Jhering apparently assumed the primitive character of manus- 
marriage, agnatic relationship and patria potestas, — certainly, 
that these institutions were firmly established when the sepa- 
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rate national existence of the Romans began, 1 — but he ascribed 
no such wide-reaching results as did Maine to the headship of 
the primitive house. To Jhering nothing in the earliest Roman 
state was modeled on the family save the gens. The curiae were 
military divisions constructed by the king. Kingship was not 
an outgrowth of family or clan, but a new thing superimposed 
upon the gentes by stress of foreign war. Kingship had built the 
new state of the royal period upon the partial wreck of the gen- 
tile state. Criminal law, to Jhering, began as lynch law : it was 
the vengeance taken by the whole people for an injury to the 
whole people. In its further development king and priests 
cooperated. The king first punished infractions of military dis- 
cipline, and became gradually a keeper of the peace, because 
internal peace was necessary for successful foreign war. The 
priests slew the wrongdoer or drove him out of the city when 
his wrong was regarded as a sin. They slew or expelled him 
because otherwise the wrath of the gods would be visited upon 
the whole people. Over ordinary private disputes neither king 
nor priest, in Jhering's opinion, had originally any jurisdiction. 
The wronged party, or the wronged household, righted itself 
by self-help. If the wrong was obvious, if the right invaded 
was clear, self-help was regularly effective, because the wronged 
party had the sympathy and support of the community. Where 
the wrong was questionable because the right was unclear, self- 
help was inadequate. It was necessary, in such cases, that all 
doubt should be dissipated. At this point the civil jurisdic- 
tion of the king or the priest came in, but not at once, nor 
because of any original right of king or priest to interfere. 
There were various methods by which the parties settled 
their own disputes. One of these was arbitration ; and out 
of the practice of referring disputes to king or priest grew 
gradually the right of priest and king to exercise jurisdiction 
over disputants. 

This last point is perhaps doubtful ; but that Jhering's picture 
of early society is, as a whole, far truer than Maine's, will hardly 

1 Bernhof t, Staat und Recht der romischen Konigszeit (Stuttgart, 1882), believes 
that these were patrician institutions, not originally shared by the plebeians. 
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be questioned by any one who has followed the later investiga- 
tions in this field; and where the conjectures of the one writer 
or the other have been neither substantiated nor disproved, 
Jhering's theories seem to me to be at least better working 
hypotheses than Maine's. 

As regards the power of the two writers to attain and formu- 
late generalizations of the widest sort — to grasp and state the 
laws of legal evolution itself — Jhering was unquestionably 
superior. Maine's most famous single generalization, that the 
progress of human society is from status to contract, is but a 
partial expression of the rule laid down by Jhering, that law 
begins as a system of one-sided and unlimited powers, and 
gradually becomes a system of jural relations with limited powers 
and definite duties on each side. 

Jhering's greater success in reconstructing the remote past 
of European civilization was partly due to the fact that early 
German customs were really more primitive than those indi- 
cated in the oldest literature of India. But it was also due in 
large part to an extraordinarily quick and sympathetic imagina- 
tion. He thought himself or felt himself back into primitive 
life until it all became as real to him as the life of a little 
German university town in the nineteenth century under a 
wise and kindly bureaucracy. It may be questioned whether 
the earlier conditions, as they took body in his fancy, did not 
grow more attractive to him than those by which he was sur- 
rounded. It is certain, I think, that if he had never depicted, 
first to himself and then to his readers, the beauties of self- 
help as he did in the first volume of his Spirit, he would never 
have written the Struggle for Law. 

In the Spirit, the evolution of law is regarded, primarily at 
least, as a psychological process. To comprehend it, the stu- 
dent must reconstruct for himself not merely the social environ- 
ment but also the social mind of the people and period with 
which he is concerned. And this Jhering continually strove 
to do. Other students of legal history have made use of 
myths, language, symbols, etc., to help them in the reconstruc- 
tion of early institutions, but few have used these aids just as 
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Jhering did. He has put his method in a sentence. He 
declares that "the unuttered thoughts" that underlie a legal 
institution 

have not infrequently obtained a veiled and mysterious but pregnant 
expression in myths, in etymology or in symbols. At times the genius 
of the people makes a confession in the dreaming state that we should 
never have lured from it in its waking moments} 

In opposition to many legal historians, however, Jhering was 
not inclined to regard all legal development, even in primitive 
society, as an unconscious process. Even primitive men may 
agree, from motives of policy, to establish a novel institution or 
to observe a new rule. We have seen that in some matters in 
which Maine assumed evolution without conscious innovation, 
Jhering assumed changes which, if his explanation be true, must 
have been in large degree reflective. 

It is interesting, again, to compare Jhering's explanation of 
early Roman institutions with those given by another brilliant 
and suggestive writer, Fust el de Coulanges. In The Ancient 
City, religion is treated as the creator of the whole legal order. 
Institutions and customs appear to be produced by religious 
beliefs. Now Jhering in no wise underrated, I think, the ex- 
traordinary influence of religion in early law ; but to him religion 
was obviously a power that sanctions rather than a power that 
creates. Institutions come into existence, rules are established, 
because they are of social advantage. Once established, they 
come to be regarded as divine ; and standing under the pro- 
tection of the gods, they enjoy the tremendous sanction of re- 
ligious fear. Religious ideas may easily affect the form of legal 
institutions, but rarely their substance. Religious ideas may 
modify the operation of a rule, and may often keep it alive after 
the social reason which justified it has ceased to exist; but 
religion alone has rarely created important rules of conduct, 
nor does religion originally endorse such rules without regard 
to their social utility. The gods are not so unreasonable. 2 

1 Geist des romischen Rechts, I, 46. 

2 In his Voigeschichte der Indoeuropaer, Jhering devoted several pages (64- 
71) to a criticism of the theories of Fustel de Coulanges. It is, of course, in the 
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In the remaining portions of the Spirit of the Roman Law, in 
which Jhering dealt with the specific national law of Rome as par- 
tially formulated in the Twelve Tables and as developed by the 
older Republican jurists, less use was made of the comparative 
method. The legal system that he most needed for purposes 
of comparison, the legal system that bears the closest relation 
in its spirit and in its methods to the Roman ius civile, is the 
English common law before it was modified by the equitable 
jurisdiction of the English chancellors. What little Jhering 
knew of this law had shown him its similarity to the Roman 
national law — a similarity that is less of substance than of 
method, and is due to the fact that the two systems represented 
the same stage of legal evolution. Jhering felt, and was never 
weary of declaring, that the hard-headed, unimaginative, tech- 
nical English common-lawyers were far more like the jurists of 
the Roman republic than are the modern civilians of continental 
Europe. But he knew too little of the English law to make 
much use of it. When his work shall be translated into 
English, it is devoutly to be hoped that the translation may 
be made by some one familiar with English legal history, and 
may be copiously annotated with references to the English 
common law. 

When the subject permitted it, however, — when, for example, 
he was discussing the general problems of legal equality and 
personal liberty, as a prelude to an examination of the solutions 
which these problems found in the older Roman law; and when 
he was considering the value of technical forms of action and 
rigid forms of contract etc., before describing the forms of the 
ius civile, — Jhering drew constantly upon modern European 
law ; and even in the description of the Roman institutions and 
forms, modern law, if not directly available for illustrative pur- 
poses, was utilized for purposes of contrast. 

In speaking of Jhering's change of attitude between 1857 
and i860 — a change which he himself described as an Um- 

family organization that the connection between religion (ancestor-worship) and 
law is closest; and even here, according to Jhering, " the sacra do not determine 
the constitution of the family; on the contrary, the latter determines the former." 
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schwung — and of his new zeal, manifested after 1 860, for 
" practical " jurisprudence, I have already indicated, in a pre- 
vious paper, 1 that Jhering's earlier work was by no means so 
unpractical as his own descriptions of his conversion imply. 
Throughout the Spirit of the Roman Law, from the discussion 
of the "physiology" of law in the first volume to the para- 
graphs on "juristic economy " in the last, 2 there is constant in- 
sistence upon the practical purpose and the practical operation 
of legal institutions and rules — upon the relation of law to life. 
What Professor Max Miiller has said of Jhering's work in legal 
history is as true of the first volume of the Spirit of the Roman 
Law, published in 1852, as of the work upon the prehistoric insti- 
tutions of the Indo-Europeans, published after Jhering's death. 

It was the leading principle of all his brilliant researches to 
discover in everything that has become formal its original substance, 
in what seems unmeaning its true purpose, in what is irrational its 
original raison d'itre. 3 

And in the later volumes of the Spirit there are whole chapters, 
notably those upon legal forms, that might have been written 
for the Teleology of Law. 

When the last installment of the Spirit was published, in 
1865, Jhering had become engrossed in his polemic against 
abstract jurisprudence, and for many years he published but 
one other work upon legal history. This was The Element of 
Fault in Roman Private Law* It is a study of the mode in 
which society gradually differentiates the malicious from the 
accidental injury, the willful invasion of a right from the honest 
interference of the person who believes himself to be in the 
right. As in the Spirit, the method of treatment is compara- 
tive : various systems of primitive law are examined to show 
that early society punishes the overt act without regard to 
the mental attitude of the actor. It is a study, further, of 

1 Political Science Quarterly, X, 687, 688. 

2 Geist des romischen Rechts, I, 48-58; IV, 236-301. 

3 Cosmopolis, September, 1896. 

4 Das Schuldmoment ira romischen Privatrecht (1867). Reprinted in Ver- 
mischte Schriften juristischen Inhalts (1879). 



30 POLITICAL SCIENCE QUARTERLY. [Vol. XII. 

the gradual elaboration and refinement, in the Roman law, 
of the conception of fault, down to the final differentiation 
of malice from negligence, and of gross from ordinary negli- 
gence. Incidentally, it is an important contribution to the 
history of remedies, showing the priority of actions of tort in 
many relations that are ultimately regarded as contractual. 1 It 
should be added, as a supplement, to any translation that may 
be made of the Spirit. It is, in fact, a chapter of the unfinished 
third part of that work. 

In the Chats of a Romanist, published in 1880, Jhering 
returned, as we have already noted, 2 to the field of Roman 
legal history ; and in his Possessory Intention (1889) there are 
two chapters, the seventh and the eighth, that are purely 
historical 3 and that rank with the best parts of the Spirit. 
But through all the later years of his life it was the completion 
of the Teleology rather than the continuation of his historical 
work that Jhering had really at heart. 4 He had undertaken, 
however, to write the history of the Roman law for Binding's 
Systematic Handbook of German Jurisprudence? and after the 
completion of his Possessory Intention he addressed himself, at 
the age of seventy-one, to the fulfillment of this promise. It 
was his intention to begin, as in the Spirit of the Roman Law, 
with a description of the Indo-European institutions which the 
ancestors of the Romans brought with them into Italy, but this 
was to be a mere sketch, much briefer than the first book of 
the Spirit. Like every other task that Jhering took in hand, 
this grew rapidly to unforeseen proportions. Nearly forty years 
had elapsed since the first volume of the Spirit was written, 
more than twenty since the last edition of that volume was 
printed. Philological research had thrown much new light upon 
the civilization of the primitive Aryans. The common heritage 
of the Indo-Europeans had shrunk under investigation : the 

1 Vermischte Schriften, pp. 187 et seq. 

2 Political Science Quarterly, XI, 306, 307. 

3 Ibid., pp. 285, 286. 

* Vorgeschichte der Indoeuropaer, Vorwort des Herausgebers. 
6 " Systematic Library " would be a more descriptive title, since the plan pro- 
vides for forty-seven volumes by twenty-eight different jurists. 
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Aryans had been thrown back upon a lower plane of social 
development than had been previously assigned them. Many 
institutions and customs that seem common to all the European 
members of the family were obviously developed after their 
separation from the original stock. What then were the con- 
ditions under which these changes were wrought — changes that 
have differentiated the European man from his Asiatic kinsman? 
Such was the question that primarily forced itself upon Jhering's 
mind. But then came further questions. What were the in- 
fluences that differentiated the Greeks from the Romans ? What 
were the influences that differentiated these nations from the 
other peoples of the European branch, and gave them a lead of 
more than a thousand years in the march of civilization ? Was 
it simply the different character of the countries in which each 
people settled — the influence of topography, climate, etc. ? 
Or was it the earlier contact of the Greeks and Italians with 
the civilized peoples whom they found on the other side of 
the Mediterranean — the Egyptians and the Phoenicians ? What 
was the origin and what the character of the Semitic civiliza- 
tion ? The result of all these queries, which it was impossible 
for a scholar of Jhering's temperament to brush aside, was, as 
his literary executor, Victor Ehrenberg, tells us, 1 that he devoted 
the last two years of his life (1890-92) to the study of the 
Babylonian civilization, and that the very last thing that he 
wrote was a criticism of Renan's explanation of the difference 
between the Aryan and the Semite. 2 

Of the promised history of Roman law there were found 
among Jhering's papers only the beginnings — an introduction 
on the task and method of legal historiography, and a chapter 
on the organization of the early Roman household. These were 
published under the title which Jhering had selected, History of 
the Evolution of the Roman Law* In his description of the 
Roman household, as in all his writings upon Roman history, 
there is something new. In this case it is his identification of 

1 Vorgeschichte der Indoeuropaer, Vorwort des Herausgebers. 

* Ibid., pp. 288-305. 

3 Entwicklungsgeschichte des romischen Rechts (1894). 
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familia, in the oldest texts, with res mancipi, and pecunia with 
res nee mancipi. The introduction is of special interest : it 
gives Jhering's latest views not only as regards the way in 
which legal history should be written, but as regards the way 
in which law itself is evolved. Legal history, he says, should 
not be merely descriptive; it should not content itself with 
telling what happened, what changes occurred ; it should dis- 
cover the reason, the "why," of the facts described, and the 
forces that underlie and determine the changes. Nor should 
legal history content itself with this alone : it should show the 
causal relation between antecedent and subsequent facts, how 
changes begot other changes, — it should be a history of the 
evolution of law. As such, legal history has a right to exist 
for itself, as an independent science. It should emancipate 
itself from the idea of practical utility to the lawyer. 

In seeking to discover the influences which make and modify 
law, the historian should turn his attention first to the facts 
of social life. He will find that all law is begotten by social 
necessities. These necessities are first perceived by the most 
enlightened members of the community, and it is through their 
influence upon the mass that new institutions are established, 
new rules recognized. Law is made, even in early society, by 
the conscious action of the natural leaders among men, as a 
path is broken through the wilderness. The line of conduct 
which they have laid out is followed by the mass and becomes 
customary, as the path opened by the pioneer becomes a 
trodden way. 

The theory of Savigny and his followers that law is an 
emanation of the popular mind, an expression of the popular 
sense of right, 1 is no explanation of the genesis of law. It is 
an abandonment of the attempt to discover any explanation. 
Moreover, the theory has no warrant in history. The popular 
sense of right is not anterior to law: it is begotten of law. 
Even the most advanced thinkers regularly regard that which 

1 Sense of right (Rechlsge/ukl) should not be confounded by the English reader 
with moral sense (das sittliche Ge/UAl). It is the sense of right in those matters 
with which law has to do; it is the sense of justice or of equity, the jural instinct. 
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is legal in their day as rightful, — Plato himself so regarded 
slavery, — and the masses are incapable of any other view. If 
at any time the popular sense of right seems to emancipate 
itself from law and to produce changes in the law, — which only 
happens when civilization and law have reached a relatively high 
stage of development, — what occurs is usually this : a few men, 
who stand above their fellows, have discerned social needs or 
interests to which the people are blind. These few gradually 
open the eyes of a majority of the people, or at least of a num- 
ber sufficient to secure a change in the law; but it is not until 
the change has been made and the new law has long been 
established that the feeling of its justice becomes universal. 
This is the history, for example, of the abolition of slavery, of 
the abandonment of torture in criminal procedure, of the dis- 
appearance from the statute books of laws against witchcraft. 

When this is not true, when a new sense of right appears to 
develop and a change of the law is demanded on grounds of 
right, we notice that the demand comes from a special class, — 
that the cause of the demand is an interest, an injury to be 
avoided or an advantage to be secured; and that the feeling 
that the demand is just is really derived from the existing law. 
When the peasant demanded protection against animals pre- 
served for the chase, he asked only that the protection which 
the law already gave to property should not be withheld from 
his property. When inventors and authors demanded protec- 
tion, they asked only that the right of the laborer to the 
product of his labor, already recognized in the case of others, 
should be recognized in theirs also. 

If, then, the popular sense of justice is derived from the 
established legal order, it is absurd, Jhering argues, to make 
that sense the creator of the legal order. 

Against the doctrine of the unconscious growth of law, I for my part 
assert, to express it for the nonce in all bluntness, the doctrine of its 
conscious making. The law is not an efflux of the sense of right, 
discharging its creative function naively under obscure impulse — 
that mysterious process which would cut off (and deliver the legal 
historian from) further investigation ; it is, on the contrary, the work 
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of human purpose and calculation, exerting themselves in every stage 
of social development to find what is suitable. The history of law is 
the history of human thought in reference to the practical realization 
of the conditions of existence of the human community. In this 
sense all the law on earth has been made, and if it seems to have 
grown of itself, it is because in many instances insight into the 
making is denied us. 1 

In examining Jhering's first historical work we noted the 
beginning of a reaction against Savigny's theory of the uncon- 
scious development of legal custom, 2 and here we have the 
opposite theory set forth, as Jhering himself says, " in all blunt- 
ness." It will be observed that there are open links in the 
chain of argument. We may admit that the general sense of 
justice is commonly in accord with the law, that a different and 
more advanced sense of justice is rarely to be found even 
among the best and wisest men, that law influences through 
education the sense of justice, that the child "inhales," as 
Jhering says, the spirit of the law; but after making all these 
concessions we are not obliged to admit that the sense of 
justice is altogether the product of the law. With an equally 
careful choice of illustrations it would be easy to construct 
an equally plausible argument for the opposite contention. 
The truth seems to be that the sense of justice and the law, 
developing side by side, exercise a reflex influence each upon 
the other, that each is partly the product and partly the pro- 
ducer of the other ; and this truth Jhering himself has set 
forth in his Teleology. In the development of the sense of 
justice, he says, " the objective and the subjective, the internal 
and the external, stand in the closest relation of reflex influ- 
ence, each reciprocally conditioning and furthering the other." 8 

It will be noted also that in asserting that law is not the 
product of the general sense of justice, but the product of social 
interests, Jhering has treated the latter supposition as neces- 
sarily excluding the former, and has assumed that if law be the 

1 Entwicklungsgeschichte des romischen Rechts, Einleitung, p. 28. 

2 Above, p. 27. Also in Zweck im Recht. See Political Science Quarterly, 
XI, 305, 306. 

3 Zweck im Recht, I, 379. 
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product of social interests it must be the product of conscious 
purpose, of calculation. But it is possible to maintain that the 
general sense of justice is itself the product of social interests, 
keenly felt without being consciously formulated. And in fact 
this is a theory of the evolution of the sense of right which 
Jhering himself held, and which he constantly applied both in 
his historical and philosophical writings. In his Teleology 
it is not only the sense of right in jural relations that is thus 
accounted for, but also the sense of right in matters of morality, 
and even the sense of propriety in social intercourse. 1 

Such self-contradictions are not infrequent with Jhering, and 
he himself in a characteristic passage of his Jest and Earnest 
explains and, we may almost say, justifies them: 

But, you ask, do I seriously mean this ? Honestly, no. When it 
is a question of doing justice to the different sides of one and the 
same institution, it is my habit to think myself into the side which I 
am at the moment treating with a complete, deliberate and conscious 
one-sidedness — to fall in love with it, I might say, as if it were the 
only side worth considering. When the other sides have their turn, 
I act in the same way; their predecessor is then wholly forgotten, as 
is not uncommon when it is a question of falling in love; and so I am 
sure that none of them will receive less than its due. 2 

The self-imposed task which had drawn Jhering away from 
his promised history of Roman law, the examination of the 
beginnings of Indo-European and Semitic civilization, had been 
brought, at the moment of his death, much nearer to comple- 
tion ; and the Prehistoric Development of the Indo-Europeans, & 
which his executor published before the fragment of the His- 
tory of the Evolution of the Roman Law was given to the 
world, makes a good-sized volume. The first book treats of 
the Aryans in their original home and of the grade of civiliza- 
tion which they had attained ; the third, fourth and fifth books 
deal respectively with their exodus, their wanderings and their 
" second home." These books are either completed or so far 

1 Political Science Quarterly, XI, 291 et seq. 

2 Scherz und Ernst in der Jurisprudenz, p. 187. 

3 Vorgeschichte der Indoeuropaer, Leipzig, 1894. 
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completed as clearly to indicate the author's conclusions. The 
second book, which describes the civilization developed at 
Babylon and its transmission to the Mediterranean peoples, is 
also practically completed, and is nearly as long as all the 
others. Only the last section of this book, which was to set 
forth and compare the racial characteristics of the Aryans 
and the Semites, is unfinished. The sixth and seventh books, 
which were to explain the origin of and the differences between 
the European nations, are entirely wanting. 

What are Jhering's conclusions — or hypotheses — on all 
these matters, and how were they reached ? To me, at least, 
the first question is the less interesting of the two. Jhering 
regards the Aryans as a purely pastoral people, without knowl- 
edge of agriculture, of architecture or of the working of metals. 
As they were an inland people — Jhering holds to the theory 
that they lived on the northern slopes of the Himalayas in the 
modern Hindoo-Koosh — and as they were secluded by high 
mountain ranges from intercourse with other peoples, they were 
also ignorant of navigation and had developed no commerce. 
The Babylonians, on the other hand, had developed agriculture, 
architecture and manufactures some 3500 years before the 
Christian era. They had ships not only upon their great 
rivers, but on the Indian Ocean. 

The Aryans had the patriarchal type of household : if at any 
very early period they had lived under the system of mother-right, 
they had outgrown it before the beginning of the migrations. 
They had reached no political organization higher than that of 
the tribe. The Babylonians, however, owing to their invention 
of bricks and to the consequent development of architecture and 
of city life, had reached a high stage of political organization. 

The Aryan law was extremely rudimentary. From the juristic 
point of view the Aryans had no law, for with them law, morals 
and religion were wholly undifferentiated. The Babylonians, on 
the other hand had a highly developed law, particularly as 
regarded commercial transactions. Of their law merchant, 
Jhering says: 

The Babylonian legal documents enable us to construct a clear 
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picture of their commercial and monetary transactions. It yields 
in no respect to that displayed to us by the Roman law at its highest 
point of development in the first centuries of the Empire. I know 
no legal concept, no legal act of that system that does not find its 
counterpart among the Babylonians. In addition to those that are a 
matter of course, — sale, in which we find the Roman rule that the 
risk passes to the vendee with the conclusion of the contract, and 
hiring, in which subhiring also appears, and loan at interest, — there 
are found in the Babylonian law interest for default, conventional 
penalty, assignment of claims and assumption of liability, the order 
to pay, set-off, releases, commission on purchase, the contract of 
partnership, the contract recognizing debt and the abstract * promise 
to pay, suretyship and pledge, antichresis even and the pledging of 
pledges; and there occur transactions of a subtlety that would do 
credit to the trickiest modern usurer. 2 

Through its commerce the influence of Babylon extended 
eastward to India and westward to the Mediterranean. It 
was from Babylon that the Egyptians and the Phoenicians 
derived their civilization. 

Increase of population drove repeated swarms of Aryans 
from their Asiatic home. In their wanderings they developed 
the type of military organization with which all the European 
nations started, and the military leadership which grew into 
the later European kingship. On the march was also devel- 
oped that peculiar type of priesthood which we find in ancient 
Rome — priests who are experts in certain matters of especial 
moment to the migrating hordes. A further result of the 
migration was the development of monogamy. The chief re- 
sult, however, was a gradual metamorphosis of racial character. 
Each exodus implied the selection of the most enterprising and 
courageous: centuries of migration secured the survival of the 

1 " Abstract," because the reason (causa) for the promise is disregarded and the 
defenses admissible in the case of ordinary contracts are excluded. The abstract 
contract of the Roman law was the stipulatio. The abstract contract of the 
English common law was the promise under seal. The chief abstract promises of 
modern law occur in the case of negotiable instruments. 

2 Vorgeschichte der Indoeuropaer, pp. 257, 258. Jhering also ascribes to the 
Babylonians the invention of foenus nautkum, the maritime loan ("bottomry 
bond ") in which the claim of the lender perishes with the ship, and in which the 
rate of interest is correspondingly high (pretmm periculi). — Ibid., pp. 242 et seq. 
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fittest, and transformed the indolent and unpractical Aryan into 
the energetic and matter-of-fact European. 

The repeated migrations left no Aryans between the original 
home and the plains of modern Russia. If any tarried, they 
were unable to maintain themselves. The first resting-place, 
the " second home " of the wanderers, was in southern Russia 
and Bessarabia. Here they lived for centuries, and here they 
learned from the earlier inhabitants the art of tilling the soil. 
The conquered aborigines were not reduced to slavery; serfdom 
was invented. The use of manure was not yet known, and 
therefore in the course of centuries new exoduses became 
necessary. Then the work of natural selection began afresh, 
with the result of differentiating Greeks, Latins, Celts, Germans, 
etc., from the Slavs, who remained in the " second home," and of 
whom, as compared with the other European nations, Jhering 
had a very poor opinion. What were the influences that differ- 
entiated these other European nations, was to have been set 
forth in the unwritten sixth book. We have hints that the 
explanation was to have been found partly in the position, soil 
and climate of their final abodes, partly in their earlier or later 
contact with the Semitic civilization of the Mediterranean. It 
was Jhering's theory that all differences in national type are 
due, in the last analysis, to external conditions and influences. 
This he termed the theory of " historical causality." 

What are the data on which Jhering based this daring recon- 
struction of the forgotten beginnings of civilization ? As regards 
Babylon, we have the bricks with their inscriptions. 1 In that 
city the brick took the place of wood, metal, parchment or 
papyrus as writing material. Myths, legends and history were 
made eternal by fire ; contracts were made binding by burning 
them. The permanence and the comparative worthlessness of 
the material have preserved the inscriptions. These Jhering 
used with a certain independence. He could not control the 
translations given by the Assyriologists, but he could interpret 
them. A historical document is open to the interpretation of 

1 The collection of which Jhering makes most use is that of Oppert et Menant, 
Documents juridiques de l'Assyrie et de Chaldee (Paris, 1877). 
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every historian. A legal document is more easily interpreted 
by a jurist than by a philologist; and if the jurist be also a legal 
historian, familiar with the various stages of legal evolution, his 
interpretation carries greater weight than that of the philologist. 
But Jhering went behind the Babylonian civilization at the 
period of the inscriptions, and endeavored to explain its gen- 
esis. His starting-point was the character of the country. Its 
great alluvial plains were destitute of stone and scantly fur- 
nished with wood. The Aryans, who had plenty of wood, never 
got beyond it. With the Babylonians, necessity was the mother 
of an all-important invention, that of the brick. The great navi- 
gable rivers led to another invention, that of the ship. From 
the brick and the ship Jhering deduced the entire Babylonian 
civilization. His construction is, of course, wholly hypotheti- 
cal. His hypotheses are sometimes fanciful, usually plausible, 
often almost convincing. In every case he ended by convincing 
himself at least. It may have been so; it must have been so; 
it was so — is a sequence that fairly represents his mental 
process. That it all was as he had pictured it, he was at the last 
so thoroughly assured as to declare that Babylonian history — 
by which term he designated his own hypothetical reconstruc- 
tion of that history — was of especial interest and value because 
it so perfectly exemplified the theory of "historical causality," 1 
— this theory being the initial hypothesis upon which the whole 
reconstruction was based. 

In the rest of his journey into Vorgeschichte — in visiting the 
first and second homes of the ancestors of the Europeans and 
in following their migrations — Jhering has nothing beneath 
his feet that is nearly so solid as the bricks of Babylon. The 
data are words, symbols, rites, customs, institutions; the evi- 
dence, as lawyers say, is circumstantial, that is, the proof is 
inferential. As in the Spirit of the Roman Law, he utilizes 
the results attained by the philologists; and Professor Max 
Mtiller tells us that the authorities upon which Jhering has 
chiefly relied are good authorities. 2 As in the Spirit, he has 

1 Vorgeschichte der Indoeuropaer, pp. 270, 271. 

2 Article cited above (Cosmopolis, September, 1896). 
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utilized institutional material to corroborate, interpret, qualify 
and supplement the material furnished by the philologists. He 
has made far more use than in the earlier work of religious 
institutions, rites and symbols. A large part of the book is 
devoted to a study of Roman religious antiquities, in which he 
finds reminiscences of the exodus from the Asiatic home and 
reproductions of the customs of the migratory period. In none 
of his writings has he made more fascinating use of the histori- 
cal imagination than in his explanation of the ver sacrum} of 
the priestly colleges and of the auspices. 2 He explains what 
seems inexplicable; he accounts for things that all other 
students of Roman antiquities have dismissed as irrational 
superstitions; and as he accounts for them, they become in 
their origin completely rational. 

Far more clearly than in his earlier books is here revealed 
his theory of the relation of religion to custom. Religious 
faith does not create customs : these are originally expressions 
of social utilities. But old customs become hallowed by time, 
and they are preserved as religious observances long after their 
reason for existence has disappeared. They are " superstitions " 
in what is perhaps the strict etymological meaning of the word, 
that is, things left over. For the historian of civilization 
religious forms have thus the same worth that fossils possess 
for the biologist. 

Whatever opinion be held of the value of Jhering's Indo- 
Europeans, no one will deny that it is an extraordinary work for 
a septuagenarian to conceive and so nearly to execute. That a 
man of so advanced an age should have attacked such problems, 
that he should have brought to their solution such quickness 
and fecundity of imagination, that, at the very last, he should 
have thrown himself with such energy into a field of investiga- 
tion so remote from all his previous studies as Assyriology — 
all this bears witness to an exceptional intellectual vitality. 
Jhering was of those whom the gods love, for, though full of 
years, he yet died young. 

1 Vorgeschichte der Indoeuropaer, pp. 309 el seq. 

2 Ibid., pp. 425 et seq. 
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In our review of Jhering's life work we have seen him drop- 
ping one task after another, and leaving each unfinished ; 
hurrying from legal history into legal philosophy, and from 
legal philosophy into sociology; taking up legal history again 
at the close of his life, only again to abandon it and to devote 
his last energies to the history of civilization. And yet there 
was a single impulse behind all his efforts and a continuity in 
all his work. What interested him above all things, what occu- 
pied him always, from whatever side the problem was ap- 
proached, was the evolution of law as an integral part of 
civilization. And his work is in no proper sense unfinished ; 
he has found a solution for his problem; law is explained from 
its crudest beginnings to its latest and most refined develop- 
ment as the expression of social utilities. The thought is, for 
our time, one of fundamental importance. Developed as Jhering 
developed it, particularly in his Teleology, it contains the cor- 
rective for the aberrations of socialistic theory; for it derives 
from socialistic premises the justification of individualism. 

VII. 

The legal reader (if any legal reader has had the patience to 
follow me thus far) may begin to wonder whether, in Germany, 
jurisprudence means simply legal history and legal philosophy ; 
and whether, because of the national yearning to get to the 
bottom of every subject, however abysmal its depths may be, 
the tendency of German legal history and philosophy is to 
eliminate the legal element and to become mere subdivisions of 
universal history and of pure philosophy. If any such impres- 
sion has been created, it is doubtless because, in these essays, 
I have thus far emphasized the more general tendencies of 
German legal science, and have dwelt especially upon that side 
of the work of our four jurists which seems to me of most gen- 
eral interest. It is of Jhering, too, that I have thus far had 
most to say ; and Jhering made more frequent and more extended 
excursions into neighboring fields than any of his fellow jurists. 
Jhering himself, however, was primarily a jurist, and devoted 
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the greater part of his restless energy to labors which even an 
American lawyer would recognize as legal. The work of 
Windscheid and of Bruns was wholly legal. That of Gneist, 
as we shall see, was partly political, but in the main legal. All 
these men — apart from their work as instructors, of which I 
shall speak later — made important contributions to the better 
comprehension of existing law, and each of them influenced, in 
greater or less measure, the development of the new law which 
German imperial legislation has produced during the past 
thirty years. 

To vindicate Jhering's character as a practical lawyer, it 
should first be noted that he was consulted in sundry cases of 
great importance, and wrote admirable opinions. 1 His Year 
Books were established for the scientific discussion of modern 
legal problems ; and to this journal, during the thirty-five years 
of his editorship, he made constant and important contributions. 
In its p?ges first appeared, as we have already noted, his trea- 
tise on the protection of possession. Among the topics that 
he discussed were periculum ret in sale, joint obligations, limi- 
tations on property rights in the interest of neighbors, and pro- 
tection against the malicious invasion of rights — all of them 
sufficiently practical themes. These and other contributions to 
the Year Books are reprinted in his three volumes of Collected 
Essays. 

In these essays it was his constant effort to find the prin- 
ciples that underlie the positive rules of the law. In the heat 
of the battle against abstract jurisprudence he often spoke as if 
principles were the bane of the law; and at the close of his life, 
in the introduction to his unfinished History of the Evolution 
of the Roman Law, he wrote : 

A rude age has one priceless advantage over an age of higher 
development : it is not yet acquainted with any principles} 

But in this instance, as in so many others, Jhering's utter- 
ances must be read in the light of his immediate purpose. 

1 Some of the more important will be found in his Vermischte Schriften (1879) 
and Gesammelte Aufsatze (1881-86). 
% Entwicklungsgeschichte des romischen Rechts, p. 17. The italics are Jhering's. 
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Like all good preachers, he had most to say about the sins to 
which his hearers were prone, and to enhance their blackness 
he was capable of blanching those opposite sins to which they 
had no leaning. Had he lived in a land where the average 
lawyer cared only for the rule, and not for the reason ; where 
fictions and presumptions were commonly accepted as final legal 
truths and estoppel stopped all scientific inquiry, he would have 
denounced such disregard of principles as vehemently as he 
denounced the ideolatry of the Germans. In his Possessory 
Intention he remarks that " the nature of the case is invoked 
only by him who does not really know how to justify his views" ; 1 
and in another passage he declares that the establishment of a 
legal presumption, in order to escape the objectionable results 
of a recognized principle, 

is, in my eyes, simply escaping from an impasse into which we have 
strayed by our own fault by climbing over roofs or walls. When we 
find ourselves in an impasse, it proves that we have missed the right 
road, and the moral is that we must turn back and try to find it. 2 

Jhering's real quarrel was with that purely deductive juris- 
prudence which treats as absolute and final truths the princi- 
ples heretofore commonly recognized. " Principles," he said, 
" are not written in the stars, nor have they fallen from the 
skies; man makes them for himself." 3 If they do not corre- 
spond to the existing rules of positive law, or if rules deduced 
from them do not subserve the interests of society, the princi- 
ples, he held, must be remade; and Jhering was in no wise 
disposed to shirk this task. Among his contributions to con- 
structive jurisprudence, that which has obtained most general 
recognition is his theory of the " negative interest of contract." 4 

The problem is this : A person supposes, and under the 
circumstances is entitled to suppose, that he has a contract. 
Under this supposition he incurs expenses, or he neglects or 
refuses to make another contract, and in consequence of this 

1 Besitzwille, p. 206, note. 8 Ibid., pp. 17, 18. 3 Ibid., p. 504. 

4 Culpa in contrahendo, oder Schadensersatz bei nichtigen oder nicht zur 
Perfektion gelangten Vertragen. — Jahrbiicher fur die Dogmatik, IV, 1-112. The 
essay is reprinted in Gesammelte Aufsatze. 
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neglect or refusal he suffers loss or lets an assured profit escape 
him. It turns out that, owing to circumstances for which he is 
in no wise responsible, of which he was not aware and could 
not be expected to be aware, he has no contract. What remedy 
can the law give him ? 

The problem arises, as Jhering pointed out, in many differ- 
ent classes of cases. The contract may be invalid because the 
other party is by law incapable of binding himself. It may be 
invalid because the thing which the other party has undertaken 
to do is impossible. Or it may be that the other party to the 
contract has made a mistake such as the law permits him to 
plead — a mistake that is excusable and of such importance that 
but for the mistake he would not have made the declaration, 
whether of offer or acceptance, which he has made. Or a mis- 
take has occurred in the transmission of the declaration, whether 
by messenger or by telegraph. 1 In some of these cases 2 the 
Roman law treats the contract as void, while the English law 
makes it voidable only; but under either view the party who 
has taken at its face value the declaration made or sent to him, 
who was justified in so taking it, and who has suffered damage 
by reason of his confidence, seems to have no remedy on the 
contract. 

Has he any other remedy? In one case he undoubtedly has, 
namely, in the case of fraud or misrepresentation on the part 
of his antagonist. If, however, no fraud or misrepresentation 
can be shown, — and in some of the cases above set forth this 
is excluded by hypothesis, — the dominant German theory, 
before Jhering's essay was published, gave him no claim for 
damages. 8 In some modern decisions, however, and in some of 
the modern codes, Jhering found a claim for damages sporadi- 

1 In the case of telegraphic mistakes the German jurists are forced to decide 
whether the resultant damage shall fall upon the sender or the addressee, because 
the telegraphs are governmental, and the government will not pay. 

2 Other cases discussed by Jhering are here omitted, either because they are 
peculiar to the Roman law, or because they are of minor importance. 

3 After Jhering had elaborated his theory, he discovered that it had been 
substantially anticipated by Richelmann, Der Einfluss des Irrthums auf Vertrage 
(Hanover, 1837). Richelmann, however, had not so presented it as to make any 
impression on his contemporaries. 
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cally recognized — recognized, that is, in some of the cases in 
which he believed it should be recognized. Damages, when 
allowed, were sometimes measured by the interest which the 
party had in securing the performance of the contract. This, 
Jhering maintained, was going too far. In other cases only 
such damages were allowed as the party suffered by reason of 
his justifiable belief that he had a contract. This Jhering 
declared to be the correct solution. The party in question 
should have no claim either for the performance of the contract 
or for damages for non-performance; for to allow either claim 
would be to recognize the invalid contract as valid. What 
should be accorded him is a claim to be put in as good a posi- 
tion as if he had never been led to suppose that he had a con- 
tract. This, as contrasted with the "positive interest" in 
performance, Jhering termed " negative interest." * 

In one class of cases Jhering was able to show that this claim 
for negative interest was recognized by the Roman jurists, 
namely, in cases where a contract of sale was void because its 
performance was objectively impossible. Where, for example, 
a person unwittingly bought land that was sacred, or religious, 
or the property of the people, Modestinus declared that 
" although the purchase does not hold, yet the purchaser will 
have an action on the purchase against the vendor to recover 
damages for being misled" — " quod ' interfuit eins ne decifieretur." 2 

Neither in the Digest, nor in the modern codes in which 
Jhering found the rule for which he is pleading practically 
recognized, was the reason for the rule set forth; nor did 
he find it satisfactorily enunciated in any of the modern 
decisions. According to his theory, the claim for negative 
interest is based upon the negligence (culpa) of the antagonist. 
In the cases mentioned in the Digest, as he urges, 

1 " Interest " — quod acton's interest, the difference it makes to the plaintiff — is 
the older European term for damages, including both damnum emergens, positive 
loss, and lucrum cessans, failure to gain. In the French law we have the phrase 
dommages-intirlts. In the new German code, Interesse designates the measure of 
damages; damages recovered are Schadensersatz. 

2 Digest, 18, 1, fr. 62, § 1. Cf. Inst. 3, 23, § 5. See also Digest, 11,7, fr. 8, § 1, 
and 18, 4, frs. 8, 9. The passages cited, as Jhering shows, cannot be explained on 
the supposition that the vendor knew and concealed the impossibility. 
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the vendor contracts without being personally able to furnish the 
requisites of the validity of the contract, and through the false 
semblance of contract he misleads the other party. 1 

It is true that there is usually, at Roman as at English law, 
no liability for negligence except in contractual relations. The 
contractual duty to exercise proper care does not, however, 
begin with the conclusion, but with the concluding of the 
contract. In contracting, 

the first and most general obligation assumed is this : to exercise in 
the act of contracting itself the requisite diligentia. Not merely 
existing contractual relations, but such also as are coming into exist- 
ence, must be brought under the protection of the rules regarding 
negligence. 2 

This point of view gave the essay its title, " Culpa in contra- 
kendo." In the essay itself, however, there are indications that 
this construction was not wholly satisfactory to its author. In 
some of the cases in which he desired to hold a party liable for 
negative interest, it is impossible to show any real negligence ; 
and Jhering, admitting this, fell back upon a presumption of 
negligence. 3 This, according to his own declaration, 4 is tanta- 
mount to abandoning the search for " the right road." 

That he should have clung to this theory is the more singu- 
lar because in other passages of the original essay he clearly 
develops a different and more tenable construction. He tells 
us that the party to whom an apparently good declaration 
comes should not be required, in order to protect himself, 

to exact an express warranty of the absence of negligence or, more 
particularly, of the existence of the legal requisites of contract. The 
law can and should spare him this trouble by reading into the act of 
contracting itself the tacit assumption of such a warranty [die still- 
schweigende Uebernahme dieser Garantie~\. In extra-contractual 
relations no one can demand from another the warranty of the 
trustworthiness and truth of his utterances and communications. . . . 
In contractual intercourse, on the contrary, in which just these utter- 
ances are intended to acquire binding force, he can look to the other 
party to determine whether they are well founded; he himself, as a 

1 Jahrbiicher fur Dogmatik, IV, 41 8 Ibid.., p. 36. 

2 Ibid., p. 42. 4 Supra, p. 43. 
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rule, is not in a position to make any such investigation. In con- 
cluding the contract with him, the other party warrants \_garantirt\ 
to him the satisfactory result of such an investigation. . . . Whether 
he assures him in words or by his act that he is in a position to con- 
clude this particular contract, can make no difference : this assurance 
[ Versicherung~\ lies in the act of contracting itself} 

Jhering's rule of negative interest has found very general 
acceptance, 2 both among German writers and in German legis- 
lation. It has found a place in almost every compendium of 
modern Roman law. The new German civil code recognizes it 
in the cases where contracts are voidable because of the mistake 
of the other party or because of mistake in the transmission of 
a declaration, and in the cases where contracts are void because 
their object is impossible or illegal. 3 Many of his colleagues, 

1 Jahrbticher, loc. est., pp. 42, 43. The italics are mine. 

2 Except in the case where the invalidity of the contract is due to the lack of 
capacity of the other party. Jhering himself was not quite sure of this case. 
— Ibid., pp. 57 et seq. 

3 The German code also recognizes the negative interest of contract in one 
case in which Jhering declared that it should not be recognized. § 93 reads: "A 
declaration not seriously intended, which is made in the expectation that the lack 
of serious intention will not fail to be perceived, is void ; " and § 97 gives to the 
other party, if he failed to perceive, and under the circumstances could not be 
expected to perceive, the lack of serious intention, a claim for negative interest. 
Jhering, in his essay (p. 74), took the very sensible ground that when a declaration 
is made jocosely, the joke, under the circumstances, must either be one that other 
persons are bound to see, or one that they are not bound to see. In the former 
case, no one ought to have any claim, even for negative interest ; in the latter 
case, the joker should not be allowed to plead his humorous intention. 

The sections of the code which refer to negative interest are the following: 
" § 97. If a declaration of will is null according to § 93 [lack of serious inten- 
tion], or is avoided on the basis of §§ 94, 95 [mistake as to the content of the 
declaration, absence of intention to make a declaration of such content, mistake 
as to essential qualities of the person or the thing, mistake in the transmission of 
a declaration], he who made the declaration is liable, in case it was addressed to 
a particular person, to this person, in other cases to every third person, for the 
damages which such person suffers by reason of his reliance on the validity of the 
declaration ; but not beyond the amount of the interest which such person has in 
the validity of the declaration. 

" The liability for damages does not arise if the person who suffers damage 
knew the cause of the nullity or voidability, or failed to know it in consequence 
of negligence (was bound to know it). In the case of § 95, the liability for 
damages is also excluded if the incorrectness of the transmission is owing to an 
unavoidable cause \hohere Gavali]." 
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however, have chosen to base the rule on the theory of implied 
warranty, and not on the theory of culpa in contrahendo} In 
Jhering's view the action for negative interest is contractual; 
the contract, though invalid for every other purpose, is upheld 
for this. 2 On the theory of implied warranty, the action is not 
on the contract, but on the separate warranty involved in the 
act of contracting. 

Another portion of the new civil code reveals the influence 
of Jhering's theories. The first draft of that code appeared in 
1888, while he was writing his Possessory Intention, and he 
subjected the section on possession (§§ 797-825) to a searching 
criticism. 3 The codifiers had maintained, formally at least, the 
Roman distinction between purely physical control or detention 
(Inhabung) and possession (Besitz) ; and in accordance with 

" § 259. A contract looking to an impossible performance is null. 

" If in concluding the contract the one party knew or was bound to know the 
impossibility of performance, he is liable for the damages which the other party 
suffers by reason of his reliance on the validity of the contract, but not beyond 
the amount of the interest which such party has in the validity of the contract. 
The liability for damages does not arise if the other party knew or was bound to 
know the impossibility. 

" The provisions of clause 2 will have suitable application in case the promised 
performance is only partially impossible, and the contract is valid as regards its 
possible part, or in case one of several performances alternatively [wa/ilweise] 
promised is impossible." 

" § 261. If a contract is in conflict with a legal prohibition, the provisions of 
§ 259, clauses 2, 3, . . . will have suitable application." 

The limitation, in the above paragraphs, of the negative interest to the amount 
that might be claimed, were the contract valid, for its non-performance, is reason- 
able and necessary. Suppose, for example, that a vendor, thinking himself 
bound, refuses a better offer; is he to claim the profit which the acceptance of 
such offer would have given him ? Without the limitation in the above paragraphs 
he would be entitled to do so. 

The above citations are from the revised draft — Entwurf, Zweite Lesung. The 
text of the code as adopted is not before me, but it is understood that few changes 
were made. 

1 Cf. Windscheid, Pandekten, II, § 307, n. 5. Contra Vangerow, Pandekten, I, 
§ 109, and Dernburg, Pandekten, II, § 10, n. 10, who are satisfied with the theory 
of negligence. In the first draft of the German civil code, §§ 97, 345, liability was 
expressly based on negligence (FaArlassigkeit), but this is not the case in § 97 of 
the revised draft, cited above. 

2 This appears to have been the view taken by Modestinus, in Dig. 18, 1, fr. 62, 
5 1, ex empto experietur; but compare Ulpian's quasi ex empto, Dig. 11, 7, fr.8, S 1. 

8 Besitzwille, ch. xix, pp. 470-534. 
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the dominant theory, 1 the distinctive element in possession was 
declared to be " the intention of the holder to hold the thing 
as his own." Possession was therefore excluded, and only 
detention recognized, in three cases : (1) Where one cannot 
hold the thing as his own, because it is incapable of being 
owned ; (2) Where one cannot hold the thing as his own, 
because it is a part of another thing and incapable of separate 
ownership ; and (3) Where the thing is held for another. With 
the first of these cases Jhering made merry : 

Things in which no ownership is possible — of what things are we 
here to think ? I know of none, and I have sought in vain for any 
in the motives accompanying the draft. For the Roman law, the 
rule, . . . where there is no ownership, there there is no possession, 
had practical reality, for the Romans recognized things in which 
ownership was not possible (res extra commercium) ; but what has the 
rule to do with us ? It might be reversed without making the least 
difference. The Roman category is retained, but there is nothing 
to put in it. It is an empty druggist's jar, left standing after a 
change in the official pharmacopoeia, although the article for which 
the label calls is no longer kept in stock. 2 

As regards the second and third cases Jhering pointed out that, 
according to §§ 814 et seq. of the draft, the detentor was to 
have all the rights of a possessor except as against the possessor 
of the entire thing {e.g., a building) of which he holds a part 
(e.g., a suite of rooms), or the possessor for whom and in whose 
name he holds. Why then, Jhering urged, is he not called 
possessor ? Why keep up the distinction of names when the 
possessor and the detentor have been substantially assimilated ? 
In the second draft this suggestion was followed. The de- 
tentor (Inhaber) has disappeared, and with him has disappeared 
the requirement of the animus rem sibi habendi for the pos- 
sessor (Besitzer). Of the Roman possessor but one trace is 
left. The last paragraph of the section (§ 793) declares that 
" he who possesses a thing as belonging to him, is Eigen- 
besitzer." This old friend with a new face, who thus makes his 

1 Political Science Quarterly, XI, 282, 283, 285. 
4 Besitzwille, pp. 472, 473. 
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entrance just as the curtain drops upon possession, reappears 
later when the stage is set for prescription ; and in this scene 
he plays the leading part. 

Another and more practical criticism upon this section of the 
code turned upon the protection which it gave to the detentor 
who holds for another against the person for whom he holds. 
He was authorized to meet arbitrary disturbance or an at- 
tempted ouster with force. He was authorized, if forcibly 
deprived of a movable, to employ force for its immediate recov- 
ery ; if forcibly ejected from real property or ousted in his 
absence, to resume control by force (§ 815). This protection, 
said Jhering, is all very well in the case of the person who has 
borrowed or hired from me a horse, or has leased from me a 
house or an apartment ; but how about household servants and 
other employees ? How about agents ? If I wish to turn my 
butler out of the room he occupies in my house, or if I wish to 
prevent a messenger whom I have hired from making off with 
a parcel instead of delivering it, must I appeal to the courts ? 
If I lend an opera glass to a person sitting by me in the theatre, 
and he refuses to give it back, may I not take it ? And if I 
take it from him by force, is he to be permitted to use force for 
its immediate recovery ? * 

Here again the second draft puts things straight. After 
defining possession as "actual power" {thatsachliche Gewalt) 
over the thing, without any allusion to the intention with which 
this power is exercised, the code continues : 

§ 778. If any one exercises the actual power over a thing for another 
person in that person's household or business affairs, or in any other 
relation by virtue of which he has to follow that person's instructions 
in reference to the thing, that person only is possessor. 

Here then the Roman " natural possession " reappears, and 
in very much the same relations in which Jhering asserted, by 
virtue of his reconstructive imagination, that it originated. 2 
This natural possessor of § 778 has only those natural rights of 
self-defense and self-help which are requisite to protect the 

1 Besitzwille, pp. 503 et seq. 

2 Ibid., ch. viii. Cf. Political Science Quarterly, XI, 285, 286. 
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property entrusted to him against third persons (§ 782). On 
the other hand, all those who hold for or in the name of another, 
but in relations other than those indicated in § 778, are posses- 
sors, with full possessory rights even against those for whom or 
in whose names they hold. If they are to be deprived of pos- 
session, it must be by process of law. In this class we find, as 
at Roman law, the usufructuary and the pledgee, and also the 
lessee, to whom the Roman law was so unfair (§ 790). 1 

Considering the attention which German writers have de- 
voted to this subject, 2 and the care with which the first draft 
of the code was worked out, the section on possession was 
surprisingly bad. In the second draft, the same section is 
admirable, both in substance and in expression. The credit 
for the improvement is largely due to Jhering. 3 

Windscheid's chief contributions to constructive jurispru- 
dence were his theories of the "claim" and of the "pre- 
supposition." Claim (Anspruch) he defined as the personal 
incidence of the right. 4 Real rights, that is, rights in things, 
are, he explained, primarily powers over the things themselves ; 
but they have personal incidence also. They run against 
every one, carrying with them a claim for non-interference. 
When a claim of this character is infringed, when some 
one interferes with the dominion of him to whom the right 
pertains, the claim assumes the form of a right of action. 
Personal rights, on the other hand, have for their primary 

1 Those also for whom possession is held have possessory rights against third 
persons : they have " mediate " or constructive possession. 

2 Cf. Political Science Quarterly, XI, 278. 

3 Credit for inducing a more practical consideration of the whole subject is 
also due to Count Pininski, Der Thatbestand des Sachbesitzerwerbs (Leipzig, 
1885). Great credit — as much, perhaps, as can be claimed for Jhering — is due, 
as regards the improvement of the section in the code, to Gierke, who had antici- 
pated in Schmoller's Jahrbuch fur Gesetzgebung, etc., XII, 3, pp. 74 et seq., many 
of Jhering's criticisms. Credit is doubtless due to others; but when there was 
such a deluge of criticism as was poured upon every part of the first draft, it is 
not possible to do justice to all the critics. 

4 " Die persbnliche Richtung des Rechts." — Die Actio des romischen Civil- 
rechts vom Standpunkte des heutigen Rechts (Diisseldorf, 1856). See also 
Pandekten, I, § 43. 
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object the acts or forbearances of particular persons. They 
exist only in their personal incidence : they are simply claims. 
If what is claimed be an act, the claim is, from the start, a 
right of action. If what is claimed be a forbearance, there is 
no right of action until he whose duty it is to forbear violates 
this duty. 

The Romans used the word actio to describe, not merely the 
appeal to the courts, nor merely the power of appealing to 
the courts, but the right itself in its personal incidence. They 
often used actio and ius as equivalent terms. The distinction 
between actions in personam and actions in rem is really a 
distinction between personal and real rights according to their 
primary or immediate incidence. In the concrete sense all 
actions are against persons. Windscheid found in German 
law no term to express the personal incidence of the right, 
whether immediate or mediate, and he proposed to use An- 
spruch in this sense. 

So far the matter is one of terminology merely, but Wind- 
scheid went further. Because of failure to discriminate be- 
tween the different meanings of actio, courts and legislatures, 
he maintained, have come to treat as merely procedural, as con- 
nected with remedial law only, rules and institutions that in 
reality belong to substantive law. The most important case 
of this sort is the praescriptio temporis in its application to 
actions. According to Windscheid, it is not the suit merely, 
but the claim, that is prescribed ; and the whole subject should 
be treated under the caption " prescription of claims," not under 
that of " prescription of suits." According to his construction, 
prescription begins to run as soon as the claim exists and is 
" unsatisfied." Prescription is interrupted, not only by bring- 
ing suit, but by any distinct exercise of the right against the 
person of incidence. The prescription of the " real claim " (actio 
in rem) leaves the right intact, because the prescribed claim is 
but an expression or manifestation of the right ; but the pre- 
scription of a personal claim (actio in personam) destroys the 
right, because the right is nothing but claim. To translate 
this latter conclusion into the terms of English law : the 
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limitation of an action for the recovery of debt, or of an action 
for damages for breach of contract, does not merely bar the 
remedy, but destroys the right. 

Windscheid's theory has not obtained general or unqualified 
acceptance among his colleagues. Brinz 1 declared that he 
could not think of a claim without a particular person against 
whom, the claim was directed. Thon 2 pronounced the theory 
of a claim against the world to be as idle as it is misleading. 
Their criticism touches Windscheid's " real claim " which runs 
against everybody, and is, I think, sound. According to 
Windscheid's own definition no " real claim " should be recog- 
nized until the right has found a really personal incidence. 
It is, however, mere juggling with words to say in the same 
breath that my right to be paid one hundred dollars on B's 
note has " personal incidence " against B, and that my right to 
the control and enjoyment of my back yard in New York has 
" personal incidence " against every citizen of the United 
States. Accordingly, the majority of the German jurists who 
have accepted Windscheid's word, give to the Anspruch a nar- 
rower and more definite meaning, and recognize no "real 
claim " except against the person who has interfered with 
the control and enjoyment of the thing. 3 Thus construed, the 
" claim " becomes practically equivalent to the English " right 
of action " in its broader sense. 4 

Windscheid's conclusions touching prescription of actions 
are unaffected by this question of the construction of his own 
definition. In fact, they harmonize better with the construc- 
tion which makes his claim equivalent to the English right of 
action than with his own construction ; for his " real claim " 
is not subject to prescription until it is "unsatisfied," and it 

1 Pandekten, I, 252 ; cited by Dernburg, Pandekten, I, § 39, n. 5. 

2 Rechtsnorm, p. 1 59 ; cited by Dernburg, Ibid. 

3 Windscheid himself is inconsistent in his own construction. If the " claim " 
of an owner for forbearance runs against all the world, and if limitation of the 
action is destruction of the " claim," then the limitation of an action on trespass 
extinguishes the owner's claim against all the world, and he can bring no action 
on anybody's trespass. 

4 For a criticism of Windscheid's theory on other grounds, see Jhering, Besitz- 
wille, p. 520, and Dernburg, Pandekten, I, § 39 in fine (pp. 87, 88). 
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is perfectly satisfied so long as there is no interference with 
the substantive right. As soon as this interference comes, 
however, there is a right of action. His theory of limitation 
may accordingly be stated as follows : It is not actions that 
are limited, but rights of action. If the English courts accepted 
this theory, they would be obliged to hold, as he does, that 
when an action for the recovery of debt is barred, the debt is 
extinguished. Their contrary decisions are based upon the 
theory that statutes of limitation operate only as a bar to 
suits. In this matter, again, there is, among German jurists, 
no general and complete acceptance of Windscheid's views. 1 

In the new German code the term Anspruch is very freely 
used. It is defined in § 161 as "the right to require from 
another an act or forbearance " — " ein Thun oder Unterlassen." 
It is everywhere employed in this broad sense : it is practically 
the substantive form of the verb " require " {verlangeii). In 
the law of things it is not always a claim against a particular 
person. 2 In the law of obligations it plays a subsidiary part : 
the primary claim is termed Forderung, while other claims are 
commonly described as Anspruche. Forderung is clearly a 
species of the genus Anspruch* The section on prescription 4 
speaks throughout of the prescription of Anspruche; the Ger- 
man word for action, Klage, occurs only in the paragraphs 
relating to the interruption of prescription by bringing suit. 
The whole section is drafted in substantial harmony with 
Windscheid's theory. 

In his doctrine of " presupposition " 6 Windscheid endeavored 
to show that several distinct institutions of the Roman law 
were merely different expressions of one idea, and that numer- 
ous rules, not previously brought into relation with each other, 
were all corollaries of one general principle. The character 
and range of these rules may be indicated by a few examples. 
A man buys a brass vase supposing it to be of gold, or clothes 

1 See Dernburg, Pandekten, I, § 145, pp. 335, 336; § 150, p. 346. 

2 See §§ 803 et seq. * So Windscheid, Pandekten, II, § 250. 

* Verjahrung, §§ 161-190. 

* Die Lehre des romischen Rechts von der Voraussetzung (Diisseldorf, 1850), 
and Pandekten, I, §§ 97-100 ; II, § 423; III, §§ 556, 636. 
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that have been renovated, supposing them to be new ; the ven- 
dor labors under the same mistake ; the sale may be rescinded, 
or the difference in value recovered. 1 A testator has named as 
his heir a person whom he supposed to be his son ; it is shown 
that this person is not his son ; the testament may be over- 
turned. 2 A person has paid what he supposed to be money 
owed ; it turns out that nothing was owed, or not so much ; 
he recovers the money paid, or the excess, with the condictio 
indebiti* A person has paid money which he supposes that 
he will owe ; and it turns out that he does not owe it — e.g., 
he has paid rent in advance, and the house he has leased burns 
down ; he recovers the money. 4 A person pays money that a 
slave may be manumitted ; the slave is not freed ; he recovers 
on the condictio ob causam dad. 5 A man gives presents to the 
girl to whom he is betrothed ; the engagement is broken by 
her or her parents ; he recovers the presents on the condictio 
ob causam dati. 6 A testator makes a bequest of land to a 
municipality, with the request that the annual income be ex- 
pended upon public games ; no games are celebrated for four 
consecutive years ; the testator's heirs can recover the mesne 
profits. 7 In cases analogous to this last, the Roman jurists 
also recognized a right to obtain performance. They held that 
a legacy with such a charge annexed could be held back until 
the legatee gave security for performance of the charge ; and 
that, where a gift was made inter vivos with such a charge 
annexed, the donor or his heir could sue for its fulfillment. 
According to Windscheid, the principle that underlies these 
and other analogous cases is as follows : He who has made a 
declaration of will (done a legal act) 8 in the belief that a certain 
state of things, actual or legal, existed in the past or exists in 
the present, or in the expectation that a certain state of things, 

1 Dig., 18, 1, fr. 45. As to the question of a warranty, see Windscheid, Voraus- 
setzung, p. 116. He assumes that there was no warranty. 

2 Cod., 6, 23, c. 5; Dig., 37, 10, fr. I, § 1 1. 5 Dig., 12, 4, fr. 3, § 2. 

3 Dig., 12, 6 passim. 6 Cod., 5, 3, c. 15. 

4 Dig., 19, 2, fr. 19, § 6. 1 Dig., 33, 2, fr. 17. 

8 This and the following parentheses are inserted to aid the English reader in 
translating Windscheid's formula from the realm of will to the realm of its external 
manifestation in conduct, with which alone the law has to do. 
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actual or legal, will exist in the future, and who would not have 
willed (acted) as he did but for such belief or expectation, has 
willed (acted) under a "presupposition," and has imposed upon 
the operation of his will (act) a limitation that is analogous to 
a condition. 1 The presupposition is " an undeveloped condi- 
tion." In case of the failure of the presupposition — in case 
the belief was erroneous; in case the assumption, although 
originally correct, becomes incorrect ; in case the expectation is 
not realized — the person who has assumed obligation has a 
defense, and the person who has parted with anything has an 
action for recovery; or if the person is dead, the same defense 
and the same action pertain to his representative (heir or exec- 
utor). If the presupposition was that the party benefited by 
the act was to do anything, there is also a claim for specific 
performance. In the case of acts mortis causa, the above rules 
are unqualified. In the case of acts inter vivos, they obtain 
only when the presupposition was indicated, expressly or by 
implication, to the other party — only when, in other words, he 
perceived or should have perceived that the act would not have 
been done but for the belief or expectation in which it was 
done. 

On its face this construction has merits. The separate doc- 
trines of mistake in motive 2 and of charge (modus), and at least 
a large part of the doctrine of unjust enrichment, are brought 
under one cover. On more careful examination, however, the 
question arises whether anything is gained by this achievement. 
Does Windscheid's rather cumbrous theory make the applica- 
tion of the rules more easy ? Does it make their application 
more certain ? The Roman doctrines are clear cut ; there is 
little difficulty in applying them. In contemplating Wind- 
scheid's doctrine, on the contrary, we are conscious of a vague- 
ness of outline, and we are not sure how it would work out in 

1 The presupposition, according to Windscheid, may also be negative — that a 
certain fact or legal relation did not, does not, or will not exist. 

2 Savigny's distinction between mistake that excludes consent (" fundamental 
mistake," Pollock terms it) and mistake in the motive is generally accepted by 
German jurists, and Pollock (Principles of Contract, p. 393) pronounces it appli- 
cable to English law. 
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practice. If we concede its merits as a bit of legal science, can 
we call it a good piece of legal art ? 1 On all these points 
there is much difference of opinion among German jurists. 
Not a few of Windscheid's colleagues have accepted it, 2 and 
it has obtained some recognition in the courts. 3 Other jurists 
have rejected it. 4 In the first draft of the German code it 
found partial recognition. 6 In the second draft it has com- 
pletely vanished. 

The effect produced by these special doctrines, claim and 
presupposition, was trifling compared with the influence which 
Windscheid exercised upon theory, practice and legislation at 
large, through his great work on Pandects* The title, it may 
be well to explain, signifies a detailed presentation of the rules 
of modern Roman law. As the Roman law, in the absence of 
contrary custom or legislation, is the general law of Germany, 

1 To the distinction between the two Jhering has given classic expression. — 
Geist des romischen Rechts, 3d ed., part ii, div. ii, pp. 323, 324. 

2 Rudorff, Bahr, Unger, Brinz and others; cited by Windscheid, Pandekten, I, 
§ 97, note 1. 

3 Citations from Seuffert's Archiv fiir Entscheidungen, in Windscheid, Ibid. 

4 Voigt, Die Condictiones ob Causam (1862), pp. 515-523, cited by Windscheid, 
Ibid. Dernburg, Pandekten, I, § 1 16, finds that really heterogeneous matters are 
brought by Windscheid under one category, and that his presupposition cannot 
take the place of the concrete and definite constructions of the Romans. 

5 In the first draft the commissioners put the condictio ob causam under the head- 
ing Voraussetzung (§§ 742 et sea.), and stated the rules of the Roman law in 
accordance with Windscheid's theory. They declared also that testamentary dis- 
positions and inheritance contracts might be attacked because of failure of presup- 
position (§§ 1781 et sea., 1948 et sea.); and they based the claim for recovery of 
gifts after dissolution of an engagement to marry on the presumption of a presup- 
position (§ 1229). In all these cases, however, they limited the term to the 
expectation of future events or future legal results ; and in connection with the 
condictio ob causam they declined to admit recovery on the ground of an erroneous 
supposition as to past or present circumstances, because this would open the door 
to numerous attacks upon contracts because of mistake in motive (Motive zu dem 
Entwurfe, II, 843). In other portions of the draft, however, they used the term 
presupposition for a determinant supposition as to past or present circumstances: 
cf. § 290, cl. 4; § 667, cl. 2 ; § 684, cl. 2. In treating of modus or charge (Aujlage) 
(§§448, 1757, 1886 et seg.), they avoided the term presupposition entirely; and in 
Motive, I, 249, they explained that the doctrine of presupposition as a general 
category of the self-limitation of the operation of legal acts was not sufficiently 
developed to make its employment safe (unbedenklich) in legislation. 

* Lehrbuch des Pandektenrechts. Three vols., 1862-70. Seventh ed., 1891. 
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and as the newer codes, for the most part, are based upon 
Roman law, the German who lectures or writes upon Pandects 
lectures or writes upon the private law of Germany as a whole. 
The Germanist, who describes those institutions of Teutonic 
law that survived the reception of the Roman law and notes 
the modifications introduced by modern German legislation, 
simply adds a number of details to the picture drawn by the 
Pandectist. 

In every German university there are regularly two Pandec- 
tists, and many of these publish their Pandects. Of all these 
Pandectists Windscheid was for a generation the most popular. 
In his lectures he counted his hearers by hundreds where the 
majority of his colleagues counted theirs by tens, and his book 
enjoyed a corresponding vogue. It was the book which must be 
studied, whatever other books were read or left unread. It was 
the vade mecum of the referendary and of the assessor. It 
was constantly cited by the advocate and consulted by the 
judge. 

The book has, of course, striking merits, or it could have 
had no such success. It has proportion : the space alloted to 
the various subjects is determined by a sound sense of their 
relative importance. Each section is carefully thought out, 
and — a rarer excellence — the bearing of each section upon 
the others is thought out with equal care. Each institution is 
regarded in its relation to other institutions. The whole book 
hangs together : it is really systematic. The style is concise 
and clear. The vocabulary is German. Windscheid was a 
purist, and coined many German expressions to take the place 
of the customary Latin terms. 

The most remarkable and most admirable part of the book is 
the footnotes. They constitute by far its greater part : they 
fill, at a rough estimate, two-thirds of the space, and contain 
more than four-fifths of the matter. In them, as I can testify 
from long use, every significant passage of the Corpus Iutis — 
every passage, at least, that has any relevancy to modern life 
— is somewhere cited. If there is serious doubt as to its inter- 
pretation, the doubt is noted and Windscheid's interpretation 
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is briefly indicated. Wherever it seems necessary, reference is 
made to books, brochures or articles in which the passage 
is more fully discussed. Modern German decisions are not 
neglected ; they are at least more frequently cited than in any 
other German work of the same kind. The notes serve also as 
an index to the German literature, from Savigny down, includ- 
ing not a little of the periodical literature. They are, however, 
much more than an index : it is hardly saying too much to call 
them a digest. All important controversies are noted ; the 
chief arguments on all sides are stated (it is a poor contro- 
versy in Germany that has only two sides) ; and the prevalent 
opinion is fairly indicated, whether it happens to be the author's 
opinion or not. For the German literature of the Roman law 
in this century — barring the purely historical writings — 
Windscheid has done what Accursius did for the glossators. 
It is no wonder that his book became a new " standard gloss " 
in the German administration of civil justice. 

The faults of the book — the extremely abstract statement 
of principles and even of rules, the over-valuation of deductive 
results, the undue stress laid upon the psychical processes of 
the individual and the useless subtlety displayed in their analy- 
sis — these faults, I think, rather increased than diminished 
the influence of the work ; for in his defects as in his excel- 
lences Windscheid fairly represented the jurisprudence of Ger- 
many in the nineteenth century. A few very practical young 
men, most of them Jhering's converts, accused Windscheid of 
being a " post-glossator," which meant that, in their opinion, 
he represented the scholastic tendencies of European jurispru- 
dence in the fourteenth and fifteenth centuries ; but the great 
majority of his contemporaries were in full sympathy with his 
views and methods. 

The first draft of the German civil code gave striking evi- 
dence of the hold which Windscheid's Pandects had gained in 
German practice. The great majority of the commissioners 
were not theorists, but practitioners ; not pupils of Windscheid, 
but his contemporaries ; and yet, when the code was published 
in 1888, the remark that was most often heard — I speak as 
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a witness on the spot — was, " It is pure Windscheid." * In 
this remark there was, of course, no little exaggeration. Much 
that was designated as Windscheid was simply Roman ; much 
was really Savigny-Puchta-Windscheid, or modern Romanistic 
theory. Uttered by a Germanist, the remark usually meant 
that the code contained too little German law. As the code 
was studied, moreover, it was found that in employing Wind- 
scheid' s terms the codifiers had not always followed Wind- 
scheid' s construction. But, allowing for all exaggeration, the 
remark remains an extraordinary tribute to Windscheid. 

In the second draft the amount of pure Roman law was ap- 
preciably diminished, and the quantity of " pure Windscheid " 
was lessened in more than the same proportion ; but in spite 
of these changes, the civil law of Germany will bear, possibly 
for centuries, as legible an impress of the labors of the Leipzig 
professor as that which the work of Pothier, professor at 
Orleans, has left upon the civil code of France. 

Bruns was a less prolific writer than Jhering or Gneist, and 
he published no work of such importance as Windscheid's 
Pandects. His earliest and his latest writings, like Jhering' s, 
were historical. 2 The line of research which he opened in his 
Law of Possession in the Middle Ages was carried further in an 
essay on prior possession 8 and in a book on The Possessory 
Actions of the Roman and the Modern Law.* The fact that he 
deplored many of the changes in the law of possession which 
were effected in mediaeval practice, and that, like Savigny, he 
preferred the Roman rules, did not neutralize the weightier fact 

1 Windscheid was himself a member of the commission — one of the two 
"theorists " — but his direct and personal influence cannot have been decisive. 
Apart from the fact that he was but one among eleven, it should be noted that 
he was not charged with the preliminary draft of any part of the code ; and that 
in the general discussion which continued from October, 1881, through Decem- 
ber, 1887, Windscheid participated for the first two years only. In October, 1883, 
he was recalled by the Saxon government to his professorial duties at Leipzig, 
and was obliged to resign from the commission. 

2 He was also, for many years, an editor of the Zeitschrift fur Rechtsgesckichte. 

3 Der altere Besitz und das Possessorium Ordinarium, in Jahrbuch des gemeinen 
deutschen Rechts, IV, I (i860). 

4 Die Besitzklagen des romischen und des heutigen Rechts (1874). 
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that he showed these changes to be steps in a process of devel- 
opment and not a mere series of misconceptions. His bias did 
not prevent him from interpreting the Roman rules in a sense 
more liberal than Savigny's ; nor did it prevent others from 
using the data furnished by him as a basis for conclusions 
divergent from his own. It was thus that his Law of Possession, 
as has been noted in a previous article, 1 helped to produce a 
reaction against Savigny's revival of pure Roman law. It should 
be added that the book was characterized by a freer employ- 
ment of the comparative method than was at all usual in the 
middle of the century. In 1880, the year of Bruns's death, 
appeared his Syrian-Roman Law Book of the Fifth Century. 
This work was the product of philological and juristic collabo- 
ration : in the establishment of the text and in the translation 
Bruns obtained the assistance of Eduard Sachau. The commen- 
tary, however, in which the significance of this provincial com- 
pilation of Roman law was for the first time clearly brought 
out, was Bruns's own. The importance of the Syrian Law Book 
lies, as he showed, in the evidence it gives of the variety of 
provincial systems that existed in the Roman empire, 2 of the 
resistance which they oppposed to codification, and of the con- 
nection between the legislation of Justinian, in the sixth 
century, and the older customs. 

Bruns's historical investigations, unlike Jhering's, were pros- 
ecuted solely for the purpose of making the existing law more 
intelligible. Legal history, in his opinion, ought to be "the 
handmaid of dogmatics." Like Windscheid, moreover, he 
devoted the greater part of his energy to the direct study of 
modern Roman law. Had he lived a few years longer in that 
vigorous health which was his till within a few days of his death, 
he also would have published his Pandects. He had begun the 
book. 3 As it is, the only permanent record of this portion of 

1 Political Science Quarterly, X, 681. 

2 Mitteis, Reichsrecht und Volksrecht in den ostlichen Provinzen des romischen 
Kaiserreichs (1892), p. 30, declares that Bruns underrated the importance of the 
non-Roman elements in the Syrian Law Book. 

3 Degenkolb, Karl Georg Bruns (1881), p. 6. 
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his life-work, apart from his minor essays, is found in the arti- 
cle on " The Roman Law of To-day," which he contributed to 
Holtzendorff's Encyclopaedia of Jurisprudence ; and it is by this 
and the preceding article on " The History and Sources of the 
Roman Law" 1 that Bruns is best known to the "cultured 
public" of Germany — including in the phrase that class of 
lawyers, numerous even in Germany, who lack the time or the 
energy to follow such minute researches as those by which 
Bruns won his scientific reputation. These are not such arti- 
cles as the title " encyclopaedia " naturally suggests to English 
readers. They are of such length that, printed as we print 
law books, the systematic article alone would make a volume of 
the same size as Maine's Ancient Law, and the two articles, a 
volume nearly as large as Holland's Jurisprudence. They are 
not mere statements of the dominant views and theories : they 
present, in compact form, the results of original research by an 
investigator of exceptional insight and the conclusions of a 
singularly sane and well-balanced judgment. I know no better 
sketch of the development of Roman law than that which is 
given in the first of these articles. It is legal history in the 
strict sense, not culture history; but it is planned and written 
on broad lines. The second and longer article, on the modern 
Roman law, was greatly admired by Bruns's colleagues. Wind- 
scheid always urged his hearers to study it ; Goldschmidt 
pronounced it " classic." 2 It is the universal side of Roman 
law that is emphasized throughout, and the article is more truly 
a book on general jurisprudence than many larger works that 
bear this title. I know no better exposition of private law from 
the Hegelian point of view. Munroe Smith. 

1 Geschichte und Quellen des romischen Rechts, Encyclopadie der Rechtswis- 
senschaft, 3d ed. (1877), pp. 77-J29 ; Das heutige romische Recht, Ibid., pp. 333- 
477. In later editions the historical article is revised by Professor Pernice and the 
systematic article by Professor Eck, both of the Berlin University. 

2 Zeitschrift fur Handelsrecht, XXVI, 338. 



